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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


MEREDITH CORPORATION 
an Iowa Corporation, 


Plaintiff-Appellant 


against 


HARPER & RO¥, PUBLISHERS, INC.; 
PAIJL henry MUSSEN; JOHN JANEWAY 
CONGEB; and JEROUE KAGAN, , 


Defendanta-Appellees 

BRIAN SUTTON-SMITO, ifi|i^vidual, 
and PRENTICE-HALL, INC., a Delaware 
Corporation, 


Addltlonal Defendants on 
Counterclaim-Appellants. 


APPELLANTS’ BRIĘF 


STATEUENT 


Thls la an appeal froa an order of the United 


States Diatrict Court for the Southern Dlatrict of New York 


dated May 24, 1974, signed by Judge Richard Owen prelia*- 
Inarlly enjolning the sale and dlstribution of the book 


Chlld Psychology by addltlonal defendant - appellart Brian 


Sutton-Salth, orlglnally publlshed by plalntiff - appellant 
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Meredith Corporation (hereinafter referrod to aa "Meredith") 
and now published by addltional defendant - appellant 

Inc. (hereinafter referred to as "Prentlce- 
book will be hereinafter referred to as "BSS"). 


Prentlce-Hall 


Hall") (that 

The injunction is based upon defendants - appellees' con- 
tentlon that BSS In a copyright infringement of the third 
edition of the book Chlld Development and Personallty pub- 
llSihed by defendant - appellee Harper & Row, Publlshers, Inc 

Harper & Row") and written by 


Chereinkfter referrod to as 
defendants - appellees Paul Henry Mussen, John Janeway 
Conger and JeroaeKagan (that book is hereinafter referred 
to as "MCK" or the "third edition of MCK"). In support of 
his order, Judge Owen Issued a brief Interia aemorandum 
and order on May 23, 1974, and an opiuion datod May 29, 
1974, whlch has not yot been officially reported. 


THE OUESTIONS PRESENTED 


1. Does the record in the Cotirt bslow establlsh 
whother BS2 ł.s substantially copled froa the third edition 
of IKK or on the contrary that BSS madę only permisslble 


collateral use of MCK 


Is the grant of a prelimlnary injunction 












.galnst the sale and dl.trlbutlon of . college tesen^a>^. 
allegedly Infrlnglng the copyright of another college text 

book an abuse of discretlon where: 

(a) the record below establlahes 

extensive independent research and writing for 

the allegedly Infrlnglng book; 

rM in order to flnd Infrlngeaen. 


allegedly Infrlnglng oooa - --- 

publlcly held Corporation and there Is no-proof t 
nonetary danages .onld not be sufflolent; 

(d) the allegedly Intrlnged ecrk le 
no longer on the «irket and In Ite etead the 
„orants are dletrlbutlng a reylsed edttlon ehloh 
hae been charaoterUed by the. .. e ooiwletely 


new 


















erroneoup gjrant of a preliiainary Injunctloo 


the novants were flrst aware of 


a posslble clalm for Infrlngement 14 aonths 
before the notlon for a preliainary Injunctlon 


the Bovant 0 had prepared their chart of parallels 


and nade their dala to the publlshera nlne (9) 


aonths before the aotlon for a prelialnary 
.^njt^i^ctl^onjj the ca»e had been Instltuted by the 

O" . A. ^ ł_im— ••4 'V 


publlaher of the allegedly Infringing book b1x 

rrr* i 

ieitmbr^thp or^ the aotlon for a prelialnary 

*1 ^ V ' 

lnJuoctlop;».;^4 ^he prelialnary Ihjunctlon order 
was slgned two (2) weeka before the trlal datę. 


THE FACTS 


TOE HISTORf OF THE DISPUTE 


Both books In thls dlspute are college teatbooks 


used In teachlng chlld developaent or chlld psychology 
courses In hlgher educatlonal Instltutious. Tradltlonally 
Buch course la taught to aophoaorea who hawe prewloualy 


taken a course la Introdóctory psycholofy 


Atter BSS was publlshed by Meredlth, appellee 


Proisasor Ksgatl, ona of the co-authora of MCK, In March, 
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1973, some 14 months bt>fore the motion for a prellalnary 
injunction, wrote a lettv^r to the other appelleea, his two 
(2) co-authors and their publisher, informlng thes ot a 
possible claim of copyright Infrlngement agalnst BSS. In 
September, 1973, appelleea had processed their clais to the 
extent of complllng a table of purported parallels substan- 

to the soying affldavit below 


tlally the same as Exhiblt "A' 
and initiating discussions concernlng it wlth lieredlth 
Although Judge Owen’8 opinlon refers to "the 


*race* to the Courthouse" (Joint Appendix, p. , 

herelnafter all references to Joint Appendix will be Indl- 
cated by "JA"), the fact resains the lawsult was Instltuted 
not by appelleea but by appellant Meredlth in Deceahar, 
1973. The Meredith coaplaint alleged a dala for libd 
based upon appelleea* publlcly dlsseainated chargaa of 
copyright Infrlngeaent. It alao sought a declaratory Judg* 
ment that BSS did not infrlnge the copyright of MCK. The 
copyright In^anctlon dala of appelleea waa preclpltated by 

Appelleea aay 


Meredith*a inatituUon o^ thla lltlgation 
now aay that they Intended to aue for copyright infrlngeaent, 
but on thla all we haye la suraise. In any event, the 
lawsult waa atarted aty,(6) aonths before the aotion for a 
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prellmlnary injunctlon. 

In February, 1974, appellees counterclaimed for 


copyright infringement agalnst Meredith, Brian Sutton-Smith 
and Prentlce-Hall, who had in the interim acąuired the 


rights to publiah BSS from Meredith. In March, 1974, 
appellees indicated to Judge Richard Owen, the judge 
assigned to the case, at a pre-trial conference that they 
intended to move for a preliminary injunction in May, 1974. 
However, they abandoned this idea after Judge Owen scheduled 
the case for trial on June 3, 1974 (subseąuently re- 
scheduled to June 10, 1974 because of the Judge*s Schedule). 


After an lntensive period of pre-trial prepara 


tion, appellees suddenly obtained an order to show cause 
on Tuesday, May 14, 1974, bringing on a motion for a pre¬ 
llmlnary injunctlon and other relief on Monday, May 20, 1974 
On the hearing on May 20, 1974, although counsel for Brian 


Sutton-Smlth stated that his Client was In the courtroom 


and williug to testlfy, no testlmony was taken by the Judge 
Instead he relled solely on the affidavlt in support of the 
order to show cause wrltten by counsel for appellees; two 
(2) new affldawits served on appellants at the hearing; and 
two (2) transcrlpts of depositions of Brian Sutton-Smlth. 










At the hearlng, Judge Owen was presented for the first tl»o 
with coples of MCK and BSS. The hearlng concluded at 
approximately 5; 00 PM and the New York L|pv Journal Indlcatos 
that Judge Owen was trylng a case for the balance of the 


week. On Thursday, May 23, 1974, Judge Owen'a chaabers 
telephoned counsel to Inforu them of the judge's interla 

Thia, dec talon waa fornalIzed In a 


declslon to enjoin BSS 
written injunctlon order on May 24, 1974, and on Wedneadky, 


May 29, 1974, Judge Owen Issued his fornal oplnion. 

In his interln opinion and declsion, Judge Owen 


reiterated that the trial would start on June 10, 1974, 

This trial Is belng conducted as thla brlef la belng 
written. Thus the prelialnary Injunctlon was Issued spprox-< 
Imately two (2) weeks before the start of the trial on the 


B. HOW BSS WAS WRITTEN 


Both Judge Owen and the appellees place great 
enphasls on the nanner In whlch BSS was written, In eon- 
trast to thelr dlstorted vlew, BSS was prepared In a way 
conąistent wlth accuracy and Independent creatlwe endsawor, 
albeit In a way dlfferent fron that of the so-called eon- 




















ventionally written textbook. Indeed the method by which 
BSS was written is in no way unląue to appellants. It Is 
commonplace in the writing of textbooks for use in elemen 
.nH hiffh Bchools. It is of increasing Importance in 


Initially, Meredith conductea a Barsei »i,uuy 
(Exhlbit "B" to the iBOving affldavlt, JA 

Appellees stress a few sentences of the market report taken 
out of context. Read as a whole, howewer, the market re¬ 
port is an attempt to analyze the type of book deslred by 
the professors tesching child psychology courses. In doing 
so, it discusses not only MCK but the other books com- 
potitlwe wlth it, pointlng out for MCK as wcll as the others 
both thelr strong polnts and weak points, Clearly an 
objectlwe readlng of the market report establishes that 
Meredith desired not to copy MCK but to wrlte a better 

to the needs of the market. 


book, morę respocsiw 










Mefredlth slgned » contract wlth BriftB iuttoii- ^ 
Smith to met as author of the book. Protsssor 
has been sińce 1967 a fuli professor of psychology unś 
education at Toachers College, Columbia Uni wsi ty, aad 
Program Coordinator (a positloa cosparable to Chalrmsn of 
the Department) of that instltution's Deralopmsnt Ppycbolocy 
I Program. He is the author of eight (8) books In ths .field 

of child and derelopmental pdychology in addition to the 

•* 

book in litigation and has beep tsachlng Introdoetotfy 
courses in child psychology stpce 1«W (Sntton-Smltk affi- 

dayib paragraph 2 and Kahlbit ’'A”, JĄ ‘p 

The opinion below and appellees stredS tbe 
allegedly Iow royalty ratę recelwed by Professor 8«tton- 
Smith. This ignores the approzimately pnld to 

Professor Sutton-Smlth as an adranoe agalnst roysĄtles 
for his eapenses. It also ignores the slgnlflcantlf 

w ■ 

Incurred by Meredlth in hlrlng fre^lsnce 


















His flrst task was to establish the basie philosophical j 

tonę for the entire work; in technical terns, a con- 
structiYist, pluralistic interactionist viewpoint (Sutton- 
Snith afftdavit, paragraphs 5 and 6 and Exhibit "B", 

A ; Sutton-Smith transcript, p^, 17->-20,’161-*162, 

A ). Thereafter he would furnish the Meredith 

editor, Julie Smali, source materiale upon which to base | 
the various chapters, These would include not only a 
piethora of books and articles but his own personal leeture 
outlines and materiał written by him for the occasion. 
Thereafter, Professor Sutton-Smith and Miss Smali would 
have łntensłve discussions about the chapter (Sutton-Smith 


affidavit, paragraph 5, JA 


; Sutton-Smith transcript. 


p . 26, 31, 36-37, JA 


). In addition. Miss Smali had the 


benefit of paid researchers who would furnish the writer of 
each chapter with abstracts of studies in particular areas 
to simpiify his writing task (Sutton-Smith afftdavtt, para¬ 


graph 5, JA 


; Sutton-Smith transcript, p. 67, JA 


Based upon this. Miss Smali would prepare a 
chapter outline for a free-lance writer for each chapter in 
the book. In addition to the outline, the writer would be 
furnished with what one of them characterized on deposition 








the notes ol Professor 


as a shopplns bag fuli of materials 


Sutton-Smlth and the researcher and varlou8 pertlnont books 


and articles (Sutton-Smith affldavit, paragraph 10 


The use of free-lance wrlters had two (2) 


First It would allow the book to be wrltten 


with greater emphasls on style, readabillty and coapre- 
hension, a factor of Increaslng importance because of the 


rapldly declinlng readlngfcomprehension of college students 
Thus BSS is morę graspable by the average college student 
than MCK with its ponderous style and heavy use of Jargon. 


Second, this method allows a book to be wrltten faster 


thereby avoidlng the problem of conventionally wrltten texts 
where the flrst few chapters are already out ol datę by the 
time the finał chapters are wrltten a few years later 


(Sutton-Smith affldawlt, paragraphs 4 and 12, JA 


The free-lance wrlters flrst draft would be fuT' 


nished to Professor Sutton-Smith who would make extenalve 


reulslons and suggestlons, frequently Includlng rewrltlng of 


passages to be included In the reylsed work. He would ther< 


after recelve a second rewlslon based upon his comments and 


that of the Meredlth edltors. Agaln he would make his eoa- 


ments. When the work was printed In galleys, he w^^uld make 
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Btill further revisions. He dlscussed the book with a 
iaumber of ^Bpieclfically named graduate studenta and profes- 

One of them, Dr. Lols 


sorlaijcolleagueś^ at Teachers College 
Bloom, madę reyislons on the galley proofs of the language 


section (Sutton-Smith affidavit, paragraph 10, JA 


Sutton-Smith transcript, p. 35-36, 70-75, JA 


Professor Sutton-Smith analoglzes this process to 


In both cases, the 


the writing of his opposing affidavit 


flrst draft was prepared by another person; in the case o. 
the book by the free-lance writer; in the case of the 
affidavlt by his attorney. But this was based upon the 
conyersations and materlals supplied by the Professor. In 
both cases, he ezaained the drafts and madę the necessary 
revl8lons so that he considers himself the author of both 
book and affidavlt (Sutton-Smith affidavit, paragraph 11, 


The opinion below ąuestlons how a free-lance 
writer could prepare a chapter of a book on child psychology. 
This ignores the real function of the writer. His specialty 
Ib not what is sald but how it is sald. He is not writing 
for a group of profeaaional psychologlsts seeped in the 
discipline. Bather, he is writing for college sophomores 















with llttle background in psychology and freąuently poor 

His work was edited and 


abllity In readlng coiią)rehension 
revised by a distinguished chlld psychologist, Professor 
Sutton-Smith. 

1 

Of course, this method of writlng a book is 
different from the way conventional textbook8 Including IKJK 
had been written. But that does not necessarlly mean that 
this method is improper. Indeed, it ia not even a cheaper 
method sińce it entails additional cost for researchers and 
Ifree-lance writers and a much heayier contribution in time 


by the editor 


C. THE COMPARISON BETWEEN THE BOOKS 


Ultimately as in any copyright case, the test oi 
infringement is a coiią)ari8on of the two (2) works. Of neces- 
sity i łthe two (2) works must be similar because thay both were 

to convey information to the 


written for the same purpose 


As a conseąuence, 


introductory student of child psychology 
the contents are iargely dictated by the discipline and the needs 
of the orofesaors teaching the course throughout the country, 


that both booka use the chroń 


Appellees stress 
ological approach; that is, they cover the child chrono 


"i 






loglcally through varlous stages from genetic and prenatal j 
influences through infancy to adolescence. This is, of j 

course, a highly logical approach and is used by most of | 
the major textbooks in the field. The chronological 
approach to child psychology is as much dictated by the 1 

’ ’ I 

naturę of the subject matter as it is in history or civil | 

j 

procedurę (Sutton-Smith affidavit, paragraph 7, JA 

>• I 

Appellees ignore the significant difference in | 

the organization of the two (2) books. MCK discusses the | 

! 

following stages in a child's development; first year, , 

second year, ages 2 to 5, ages 6 to 12 and adoles- | 

cence. In contrast, BSS is organized under the | 

I 

following stages: first 18 months, toddlerhood or ages , 

l 

2 and 3 , ages 4 through 7 , ages 8 through 12 and adolescence, 
This difference is not an arbitrary reworking of the ! 

naterials but according to Professor Sutton-Smith, is based 

I 

upon the theoretical concepts of Piaget, Similarly, the | 

I 

organization of BSS within each stage is based upon the i 

approach of Erie Erikson (Sutton-Smith affidavit, paragraphs| 
8 and 9, JA ; Sutton-Smith transcript, p, 42, 51- ! 

53 . ). At his depositions before the Court, 










jprofessor Sutton-Smith testified at length about the dif- 
I ference in coverage between the two (2) books. For exainple, 

i 

j the work of Heinz Werner is barely mentioned in MCK but 
given extensive treatment throughout BSS. The whole subject 
of cognitive deyelopaient and the theories of Piaget and 
Erikson are stressed. , Interestingly, the fourth edition of 
MCK written after BSS is morę similar in yiewpolnt to BSS 
jthan the third edition alleged to haye been infringed. 

1 

I To establish the alleged infriugement, appellees 

jprepared a chart of parallels. These yery charta freąuently 
establish that BSS was based upon an examination of a 
number of sources, not Just MCK. The beat proof of this 
was supplied by Judge Owen in Appendtx 3 to his opinion 
(JA ) . That app/endix ąuotes the description of MCK 

jand BSS of the same expertment. Of course, both works 
would of necessity be similar as they are describing the 
same thing. But in the passage what Judge Owen contends 
establishes plagiarism, BSS expresBes an idea in no way 

expressed in MCK - the reason that pre-schoolers do better 

I 

Ii as nonreyersal shifts "because part of their earlier 
responses are still adeąuate; half the large blocks are 
the right color", _ 


15 







A Blmilar exainple is given in Brian Sutton- 
Sinith’s opposing affi<iavit - parallels 3 and 4, a discussion 
of the philosophy of John Locke and Jean Jacąues Ronaseau. 
Ignored in that chart Is the fact that BSS discusses David 

passages, two (2) phil- 


Immanuel^Kant in the same 

osipWs totally ignored in MCK. Moreover, unlike BICK 
where this discussion is included simply for the purpose 

to demonstrate in 


of hlstorical background 

ł * ^ " 

detail how certain contemporary child psychologists embrace 
elther the viewpoint of Locke and Hume on the one hand or 
Rousseau and Kant on the other, an idea barely hinted at on 


MCK (Sutton-Smith affidavit, paragraph 14, JA ) 

Professor Sutton-Smith also analyzes parallels 
82 through 92, the subject of the letter of July 22nd, 
reproduced in Judge Owen*s opinion (JA 
indicates that of the approximately 600 lines in BSS, 31 

found only in the book and in the prinury 


That 


lines express ideas 
article upon i»hich the ideas expressed are based and 165 
lines express ideas uniąue to BSS. 163 lines set forth 
ideas to be found in the primary source as well as both 

ideas found in both BSS and MCK 


books and 165 lines express 
(75 lines do not fit into this classif ication scheme). Thus 













it Is elear that BSS not only referred to the common 


primary source but expressed new concepts about the entire 


I 

Isubject (Sutton-Smith affidavit, paragraph 15, JA 


In other ■ purported parallels, what Is similar 


are the Ideas expressed, but not the means of expreB8lon. 


iFor example, Appendlns land 2 to Judge’Owen*s opinlon 


) concern well established indlsputed facts 


Iabout the sense perception of newborns and the ossification 


|i 

iirate of infanta. MCK obviously has no monopoly on these 


facts nor can it have a monopoly on the obvlous analogy 


between the relatlvely well developed senses of a human 


newborn and a blind and deaf puppyobvlously the newborn 


animal most familiar to an American college student. 


Appellees also stress purported parallel 41, a 


jireport of a then unpublished experiment of appellee Kagan. 


The MCK copyright does not protect the facts uncovered by 


that experiment any morę than the BSS copyright protects 


llthe facts about the unpublished research referred to fre- 


ąuently in BSS (Sutton-Smith affidavit, paragraph 16, 


In his opinion, Judge Owen claims morę than one- 


third of BSS was copied from MCK. It is impossible to 








determlne how the .judge arrived at this figurę sińce an ! 

I I 

ilanalysis of appellees’ purported parallels show they cover 

II 

|by linę count some 11% both of materia! allegedly appro- 

I 

priated from MCK and allegedly taken by BSS. This 11% 
figurę reąuires taking appellees chart at face value despite j 
their obvious lnvalidltles as pointed out above. Signifi- j 
cantly, appellees’ chart of parallels contain few instances | 
where the language is the same. Appellants were in the j 

process of preparing a detailed analysis of all of the I 

purported parallels. Because of the technical naturę of j 

i 

the subject matter, the work was in no way completed by the j 
time the motion was madę. However, the mistake Judge Owen j 

I 

madę in Appendix 3 when he apparently ignored the significant 
difference between the works demonstrates the importance of 
a close analysis of this chart, a task Judge Owen simply 

I 

did not have the time to perform. j 

We submit that such a careful reading of both I 

I 

books and the parallels will demonstrate that BSS is the j 

I 

I 

product of a detailed independent effort which madę only j 

collateral use of MCK. It is a different book with a dif- ! 

I 

ferent viewpolnt, different coverage and, of course, much j 
better and slmpler writing. j 
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D. THE ALLEGED PROOF OF COPYING 


Judge Owen and appellees stress a niuaber of docu' 


ments which they contend establlah laglarlsm. Todoso, they 


Ignore the naterial In the very same documents which establlah 


independent research. Thus they handed Judge Owen a compendhm 


ofanuaber of chapter outlines given to the writer, Eahlblts 


43(c)" and'’45(b) 


These outlines eon 


42(b) 


I taln refereno*>s to a whole host of materiał furnished to the 


iter, including freąuent references to researcher'8 notes 


A few references to IfCK by Professor Sutton-Smlth are espha< 


elzed although the very same exhlblts contain refereno>fi after 


reference to other works (incidentally as Professor Sutton- 


Smlth testlfled, Sutton->Smlth transcrlpt, p. 205, 224 


Hussen references are freąuently not to MCK 


but to the Uussen edłtion of the Caraichael Handbook 


two Yolume source book of basie Hionographs in the field) 


(Ezhlblts 79, 80, 83, 86, JA 


Freąuently, the materlfiA eaphasized by appellees 


is nothing morę than a prellminary reference to liCK to 


glve a relatlTe newcomer in the field a ąulck indoctrlna 


tlon In it. Thus Exhiblt 35 (JA 








attenqpt by Professor Sutton-Smith to set forth an organ!- 
zatlon different from MCK by showing how the aaterial In 


MCK would be organized using Professor Sutton-Smith’s 
apprcach rather than the one actually used by MCK. This, 
of course, ^as done at a preliminary stage when there was 


then no materiał of BSS to refer to. Similarly, a letter 


to the writer of a proposed workbook including a copy of 
MCK to gtve her an idea of the field ”until you receive 
our manuscript" (Exhibit "C" to the moving affidavit, 


intentional plagiarism when all it is is an attempt to use 


MCK for the function it was designed for, an introduction 


te the field 


Judge Owen*8 opinion stresses some similarity 
between either some preliminary outlines prepared by Julie 
Smałl^or outline»B of MCK chapters prepared by her and the 


finał outline prepared for the writer. To make these 

'i •» 

comparlsons, appellees had to engage in extensive cutting 
and pasiiing of the allegedly copied outlines, Jumping from 

4 

page to page of the outlines, and even in some camem, to 


different outlines. But in any event, this is irrelevant 


to the real question - was the aaterial in MCK copied in 
















BSS. The fact that Professor Sutton-Smith noted the 

j 

I 

jsimilarity between the manuscript of his book and MCK is 
'proof not of any intention to copy but rather of his good 
faith. These similarities were pointed out in an attempt 
to have this materiał changed (Sutton—Smith affidavit, 
paragraph 17, JA ). 

Other exhtbits are relied upon by appellees who 
gtve a sinister cast to isolated sentences in them. See 
Exhibit "E" to the movtng afftdavit (JA ); • 

single reference in a comment sheet by a Meredith OBq>loyee 

no longer available to testify, and Exhibit ”F" to the 

ii 

moYing affidayit (JA ); an instruction sheet to 

that employee with an ambiguous reference to the model. 

In any event, these few documents can not osbcure 
the contrary evidence of substantial Independent research 
and work. 

ARGUMENT 


INTRODUCTION 


Before discussing the merita of this appeal, tao 


(2) preliminary points must be dealt with. It can be 









presumed that this Court will ask why this appeal is being | 
taken in light of the fact that by the time orał argument 

Is held, the trial on the merits will have been concluded. 

__ I 

The reasons for this appeal are twofold. First, as will , 

be discussed in Point II below, appellants are suffering | 

irreparable injury as a result of the preliminary injunction j 
below. The sooner this can be corrected, the better, | 

Second, the approach taken in the opinion below departs 

so much from the well-f tablished principles of copyright 

ł- 

jjlaw that we believe the guidance of this Court is necessary j 

in order to prevent similar errors in the opinion upon the 

i, i 

merits. ! 

We will demonstrate below that the order below 
is improper both because it is based upon errors of law and 

1 

is an abuse of discretion. It is well settled that an 

I I 

iappellate court can always overturn a preliminary injunction; 
decree based upon an error of law. Societe Comptoir v. j 

Aleynder*s Department Stores , 299 F. 2d 33, 35-36 (2nd Cir. j 

1 

1962); Ring v. Spina , 148 F. 2d 647, 650 (2nd Cir. 1945), 

jwe submit that the lower court's decree is based on an 

1 i 


erroneous reading of the law of copyright. 

Further, this Court has consistently refused to 


l 










abdicate its responsibilitles t.o revie« granta and denlala 
injunctions and bas held that anch ordera 


|of preliminary 

I 

jare "subject to meaningful appellate revlew". W. E, Baaaąt^ 

354 F. 2d 868, 871 (2nd Clr. 1966). 

In Carroll v. American Federatlon of Muaiclana , 299 F. 2d 
484, 488 (2nd Clr. 1961), thia Court adopted th® taat of 
appellate review for injunction aotiona previoualy lald down 

2d 174, 182 


Co. V. Ręylon. Inc 


by the First Circuit in In Re Josephaon 


(Ist Cir. 1954) 


"..."•Abuse of discretlon" ia a phraa® whlch 
sounds aorse than it roally ia. Ali it n®®d 
mean la that, when Judlcial actlon ia taken In 
a dl retionary matter, auch actlon cannot 
be set aslde by a reviewing court unl«ss it 
has a definite and flra conviction that the 
court below coamltted a elear error of Judg- 
ment in the concluaion it reached upon a welgh- 
ing of the relevant facts.’” 


POINT I 


THE COURT BELOW FAILED TO DISCUSS, LI 
ALONE FOLLOW, THE LAW GOYKRNING COPY¬ 
RIGHT OF THE TYPE OF WORKS BEFORE IT 


The oplnlon below la singularly ailent on the 
most important issue before it - what preciaely ia pro- 
tected by a copyright of a factual work. Horo the owidonco 

11% of the materiał in BSS 


^fore the Couif| fhowa that 


\ 


* 








finds parallels to a greater or lesser extent in MCK. 

But significantly thefe Is little claim of similarity of 
expression. Instead, there is what is claimed to be sim- 
ilar is the ideas expressed although, of course, they con- 
stitute the subject matter of the discipline purported to 
be set forth by both works. Present in the record before 
Judge Owen, although ignored by him, is evtdence of exten- 
stve independent acttvtty and research by appellants. In 
this perspectiye, the protection afforded by the MCK copy¬ 
right, similar to the protection afforded a copyright of 
any other work of fact, is much less than that afforded to 
the work of the creatlve imagination such as a novel or a 

f 

I 

work of art. Ali that the MCK copyright protects its 

I holders from is an approprlatlon of another'« use of the 

i 

1 means of expreBsion or Wholesale appropriation of its 


research, 

I 

The study prepared on fair use for the Copyright 

j Revision Program sets forth the problem as follows: 

"The confllct between the right to "use" 
and the right to publlsh or copy is sharply 
presented In the area of scholarly works; this 
area includes such flelds as science, law, 
i medlclne, hlstory and blography. Research is 

the foundatlon of such works. And research 
has nlppantly been deflned as 'plaglarlss fros 







two or morę sources.’ One court suggested 
that—"with reference to works in regard to 
the arts and Sciences, using those words In 
the broadest sense ♦ * * authors are some- 
times entitled, Indeed regulred to make use 
of what precedes them In the preclse form in 
which last exhibited.* * ♦'•[Emphasis added.] 

"The decislons in the field of scholarly works, 
as well as those concerning compilations, do 
present special problems by reason of the 
identity of subject matter covered by groups 
of works, It may be that the character of a 
work—as a scientific work, parody, etc.— 
is an extremely significant factor. In any 
event, the decislons in the lawbook field, for 
exaraple, have accurately been characterIzed by 
a recent court as 'somewhat confuaing.' Despitł 
thls confusion, it may be that the basie Issue 
in each case la whether an earller work has 
been collaterally used or substantlally copied 
as well." Latman, Fair Use of Copyright Works, 
pages 10-11, Study #14, Senate Sub.-om«lttee on 
Patents. Trademarks and Copyrlghts (1960). 


Sampson & Murdock 


The case ąuoted in the study 
Seayer—Radford Co., 140 Fed. 539, 541 (Ist Clr. 1905) 


has been repeatedly ąuoted in the subseąuent cases. In 
particular, this rule has been followed by thls Court In a 
number of subseąuent cases. Thus in Chautauguą ^chpol gj 


National School of Nursini 


Nursing v 

(2nd Clr. 1916), the Court rejected a plaintlff*s contention 
that Its copyrlghted prlnted leeture on how to admlnlster 
a hypodermic injection was infrlnged by defendanfs córa- 






petitive printed lecture even though plaintiff asserted it | 

was the first to treat separately the various steps in the : 

I 

operatlon. Thus thts Court stated: 

"The complainant had no monopoly of the 
things taught in its lecture, because they 
were the common teaching, Maj. Reynolds, in , 

preparing his lecture, had a right to consult j 

all previous publications on the subject, 
j including the complainant•s lecture No. 6, and i 

I to State in his own langnage what he thought i 

I to be the proper and the bsst practice. From j 

the naturę of things there were certain to be 
considerable resemblances, Just as there must 
be between the work of two persons compiling 
a directory, or a dictionary, or a guide for j 

railroad trains, or for automobile trips. In 
such cases the ąuestion is whether the writer | 

has ayailed himself of the earlier writer's ' 

work without doing any Independent work 1 

himsolf.” j 

A most dramatic proof of this rule is Oxford 

Book Co. V. College gntrance Book Co. , 98 F. 2d 68' (2nd 

Cir. 1938). In tbat case, the works in ąuestion <#ere what i 

is popularly known as "cram books" designed to help high- j 

i 

school students pass the New York State Regents examination. j 

Plaintiff contended (1) defendanfs title was confusingly ! 

1 

similar to that of plaintiff's work on American history and, | 
hence, defendant was guilty of unfair competition; (2) the | 

I 

cartoons in defendanfs book constituted an infringement of j 
plaintiffs cartoons; and (3) the text of defendanfs book 
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jlinfringed the copyright on plaintiff’s text. The record 

'Lstablished that defendanf s book was written after defen- 

II 

iidant -becarne aware of [plaintiff’s] success and desired to 
jpubllsh a book better able to compete with it than any he 
Ithen had" (at 691). This Court agreed that defendanfs 
iLartoons were an infringement of plaintiff's cartoons. 

Irhere were comraon mistakes of historlcal fact In both books. 

• I 

jjYet, desplte all of the foregoing, it held that defendanf s 
'i|text did not infrlnge plaintiff s text, In so dolng, it 
llenunciated the criterla determining when one textbook is 

lian infringement of an earller teatbook on the same subject. 

1 

1 "The plaintiffs book was designed to convey 

i Information to the reader. The defendant 

li authors were as frce to read it as anyone else 

i' and to acąuire from it such Information as 

I ' they ćould. They could, Indeed, with equal 

rlght obtaln such mislnformation as it con- 
jt talned, for the copyright gave no monopoly of 

II the contents of the book, Arnstein v. Edward 
B. Marks Musie Corp., 2 Cir., 82 F. 2d 275. 

And so far as plaintiffs copyright is concerned, 
they could use whatever of either character 
i they gleaned from the book In thelr own wrlting 

i provided they did not copy any substantial part 

of the copyrighted work but created something 

ii dlstinctly thelr own. This does not necessarlly 

;i mean something other than what has been 'put 

tl into words' in the copyrighted work for then an 

aceurate and comprehenslve treatlse on algebra, 
i for instance, would If copyrighted prevent 

another from later wrlting 

It comprehensive during the copyright term. The 
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Hand In Arnstein v. Edward B. Marks Musie Corp., 
supra, when he sald, "The 'sole llberty of 
prlnilng), publlshing and vending’ the 'work' 
meiitts "i:he liberty to make use of the corporeal 
object by means of whlch the author has ex- 
pressed hlmself; It does not mean 'the sole 
liberty' to create other 'works', even though 
they are Identlcal". This applies with especial 
force to works on the same period in history. 

The subject matter is of necesslty what event8 
have madę It and the order of treatment whether 
that be chronological or topical is fixed by the 
facts. Even the somewhat limited matter of - 
selectlon is curtalled in such condensed works, 
deslgned for elementary school study, as those 
with whlch we are here concerned. 

"For the foregoing reasons no need exlsts for 
analyzing in detali the falrly numerous places 
in the text In each book where substantially the 
same thing on the same subject has been isald in 
dlfferent words. That was proper enough and, 
indeed, inevltable if both books were to iierve 
thelr purpose, They had to contain the morę 
important facts of history. This being so, no 
sount' reason remalns ior saying that the aceused 
book .\n its text is a copy of any substantial 
part of the copyrighted book. True it is that 
at tlraes one or morę deseriptlve words used in 
the plaintiffs bcok are utillzed to describe 
the same thing In the defendants' but in no 
materiał respect are the same words gathered 
together -uffIclontly to show that the copy¬ 
righted . Jrk was copied. Mere slmilarity of 
phraseology whlch has, indeed, become morę or 
less ste-aotyped In some respeets in school 
historles is a weak support for a charge of 
infrlngement. See, Sampson & Murdock v. Seaver- 
Radford Co.. 1 Cir., 140 F. 539." 
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• 

Although the dignity, the sophlstication and coiiiplexity of 

f 


• 

the works In question here are much greater than that In 

■■ 


the Oxford case, the same rules apply. In both instances, 


i 

the naturę of the subject matter and the dlctates of the ?. 



curriculum for which the books were wrltten mandate inherent 



simllaritles. The Oxford case also demonstrates that a few 



inst?nces of common mistakes do not in and of themselves 

•, ■ a..? 


constitute proof of Infringeraent especially when there Is 



extenslve proof of independent research. See alao 



Chamberlin v. Uris Sales Corp,, 150 F. 2d 512 (2nd Cir.1951); 

?. 


Polk & Co. V. Musser. 105 F. Supp. 351 (E.D.Pa.), affirmed 



196 F. 2d 1020 (3rd Cir. 1952). 



1 Incidentally, the regenta "cram" book caaea cited 



|bv Judge Owen are easily distinguiahed. College Entrance 



t 

Book Co. V. Amsco Book Co., 119 F. 2d 874 (2nd Cir. 1941) 



lnvolved the taking of word lista for French "cram" books, 



and Colonial Book Co. v. Amsco Book Co., 41 F. Supp. 156 

^ V* 

• 

(S.D.N.Y. 1941) involved the taking of laboratory diagrama 


m 

for chemistry "cram" books. The mattera taken thus had a 



greater protectability than the text in the Oxford case. 



exactly the same way that the cartoons in the Oxford case 



were given greater protectlon. 
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The Oxford case was followed by this Court in 


Ricker V. General Electric Co.. 162 F. 2dl41, 142 (2ndCir, 1947):, 


”Where access is proved, or assuraed as in 
the case at bar, likenesses between the 
' copyrlghted work and the putative piracy 

i may give rise to an inference of plagiarism; j 

i but such an inference is necessarily greatly 

1 weakened when the similarities relate to the 

expression of scientific principles which 
must necessarily be stated in morę or less 
stereotyped language. See Oxford Book Co, 

V. College Entrance Book Co., 2 Cir., 98 
F. 2d 688, 691.” 

j The leading case in this area is Rosemont 

I 

ji Enterprises, Inc. v. Random House , 366 F. 2d 303 (2nd Cir. j 

ii 

I! 1966) . That case has been cited in a number of subseąuent 

i 

'cases as the definitive delineation of the fair use ! 

i 

I I 

defense. Most important for our purposes is this Court's 

I 

discussion, at 309-310, of the error of the court below in 

reąuiring proof of independent research. 

"While recognizing that 'historical fact 
and events in themselves are in the public 
domain and are not entitled to copyright 
protection ♦ ♦ ♦,' Lakę v, Columbia Broad- 
casting System, Inc., 140 F. Supp. 707, 708- 
709 (S.D. Cal. 1956); see Collins v. Metro- 
Goldwyn Pictures Corp., 106 F. 2d 83, 86 
(2d Cir. 1939), and that 'a writer may be 
guided by earlier copyrighted works ♦ ♦ ♦,' 

Benny v. Loew's, Inc,, 239 F. 2d supra, at 
536; see Oxford Book Co. v. College Entrance 

Book Co., 98 F. 2d 688, 691 (2d Cir. 1938), 
the court asserted in sweeping language that 











an author is not entitled to utillze the 
fruits of another's labor in lieu of indepen¬ 
dent research and relying on Toksvlg v. Bruce 
Publishing Co., 181 F. 2d 664 (7th Cir. 1950), 
stated that such activity could not be con- 
sidered a fair use. Moreover, the court assigned 
the ’apparent lack of independent research' as 
an additional reason for refusing to honor de- 
fendanfs fair use claim. With this conclusion 
we disagree as a matter of law. 

''In Toksvig v. Bruce Fhiblishing Co., supra, 
the Seventh Circuit affirmed the grant of an 
injunction, in favor of an author who had 
written a careful biography of Hans Christian 
Andersen based on exhaustive research into 
Danish sources, against the publication of a 
subseąuent biography of Andersen by an author 
who due to his inability to speak or read Danish 
had not independently exaintned the Danish sources 
and who had copied twenty-four specific passages 
of the first author's book. While the decision 
can be considered to rest on the ground that 
substantial and materiał copying was demon- 
strated, see Niramer, Copyright at 133n. 576 
(1964), the court went on to say that the use 
of plaintiffs book was not a fair use for the 
reason that reliance on the English translations 
of the Danish sources enabled the defendant to 
complete her book in much less time than it 
took plaintiff. Id. at 667. We, however, 
cannot subscribe to the view that an author is 
absolutely precluded from saving time and 
effort by referring to and relying upon prior 
published materiał. Cf. Oxford Book Co. v. 
College Entrance Book Co., 98 F. 2d 688 (2d 
Cir. 1938). It is Just such wasted effort 
that the proscription against the copyright of 
ideas and facts, and to a lesser extent the 
privilege of fair use, are designed to prevent. 
See Gorman, Copyright Protection for the 

Collection and Representation of Facts, 76 
Harv. L. Rev. 1569, 1584 (1963) (criticizing 
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Toksvig V. Bruce Publishing Co., supra)." 


jThe treatment by Rosemont of the Toksvlg case is crucial. 
iThe plaintiff there had performed the essentially creative 

I' 

jjtask of translating letters of Hans Christian Andersen from 

loanish into English in writing her biography of Andersen. 

ll 

ijThis Court specifically stated that a newcomer need not 

il 

jretranslate these letters in preparing his new biography, 
but can rely on plaintiffs work in order to save time and 
leffort. At best, appellees' claim can be that the persons 
working on BSS saved tlme and effort. But the Rosemont 
treatment of Toksytg indicates that this is permissible in 
this Circuit. 


jj The Rosemont case also distinguished this Court's 

i 

llearlier decision in Orgel v. Clark Boardman Co. , 301 F. 2d 
;!i 19 (2nd Cir. 1962), cited by the court below. There there 

i| 

jlwas nonę of the evidence of independent work and reliance 

Ii 

Ii 

ilunon other sources present both in Rosemont and here. 

|i 

!' The Rosemont case was ąucted and followed in 

i 

I Norman v. Columbia Broadcasting System . 333 F. Supp. 788 

I 

(S.D.N.Y. 1971). That case ąuoted from alyers v. Mail and 
Express Co. . an unreported decision of Learned Hand when 
sitting as a district Judge; 
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li ♦ *not only are all the facts recorded 

ji in a history in the public domain, but, 

j Since the narration of history must proceed 

chronologically,-or at least, such is the 
1 convention,-the order in which the facts are 

i| reported must be the same in the case of a 

\'l second supposed aut hor. There cannot be any 

such thing as copyright in the order of pre- 
sentation of the facts, nor, indeed, in their 
Ii selection, although into that selection may go 

j the highest genius of authorship, for indeed, 

history depends wholly upon a selection from 
I the undifferentiated mass of recorded facts.' 

ji Myers v. Mail & Express Company, 36 C.O.Buli. 

j! 478, 479 (S.D.N.Y. 1919) (unreported) ." 

i| In McGraw-Hill, Inc. v. Worth Publishers, Inc. , 

:i 

i-335 F. Supp. 415 (S.D.N.Y. 1971) the Court was confronted 
with a motion for preliminary injunction against an allegedly 

ił 

i^infringing college textbook. The Court there did not have 

ii 

lito reach the issue of whether the defendants* book had a 

;i 

li 

;! fair use defense under the Rosemont rule sińce it held that 
; plaintiff had failed to meet its burden of ahowing "piracy 

|i 

liwith reasonable certainty" (at 421). It followed the well- 

,1 

Ił 

isettled rule that a copyright does not protect an idea, only 

i 

Iits means of expression. 

1 

j "If the allegedly copied 'patem' In thls 

I case should turn out to be plaintlffs' abstract 

t ideas themselves, rather than their concrete 

expression, then their copyright would not be 
Infringed. Peter Pan Fabrlcs, Inc. v. Martin 

Weiner Corp., supra, 274 F. 2d 487 (2d Cir. 

1960). This Is because theories and concepts 
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jl are in the public doraain; the copyright laws 

I! seek ’To promote the Progress of Science and 

I useful Arts,’ U.S. Const. Art. 1, §8, not to 

I stifle progress by granting intellectual 

'i monopol i es," 

; Essentially, the accusations against BSS are 

i 

jprecisely the allegations held not to constitute infringe 

I ; 

llment in Chataugua , Oxford , Ricker , Rosemont , Norn^ and 
!j McGraw-Hill . 

'i The error of the Court below is not only the 

I' 

! product of an erroneous view of the law but improper cred- 
j ibility findings as well. Nowhere does the judge discuss 

ii the Independent research in preparing the BSS book even 

jl though such work is apparent not only in the uf f idavit and 
Ijdepositions before the Court but in the documents produced 
jlby appellees as well. This ignoring of a portion of the 
jjrecord below parallels a similar ignoring by the court 
ii below in Rosemont of the independent research in that case 

i; 

Ijcriticized by this Court at page 306 thereof, The .judge*s 

!i 

ii attempt to resolve a factual dispute in favor of appellees 

i;in the face of contrary affldavits and depositions fron 

1 

I appellants is inpermissible, particularly where he has 
jiresolyed the dispute "in favor of the party who has the 
pburden of establishing his right to preliminary relief". 
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il oopp V. Franklin National BatA , 461 F. 2d 873, 879 (2nd 

jlcir. 1972). This is particularly true here where the Court 

ii 

Ijbelow was invited to take the live testimony of Professor 
iisutton-Smith but never accepted the offer. 

M Curiously enough Judge Owen ąuotes Mathews 

I conyęyor Co. v. Palmer-Bee Cg^ , 135 F. 2d 73, 85 (6th Cir. 
i 1943) in discussing fair use (JA )• The portion 

ąuoted by Judge Owen twice refers to the fact that a deter- v 

. 

i mination of fair use reąuires "a consideration of all the 
iieyidence". Despite this, Judge Owen seemed to haye ignored ^ 

i ^ - 

i! all of the eyidence put forth by the appellants. 
j| Such a resolution of factual disputes on the basis 

iof affidayits and depositions is particularly inappropriate 

11 where the relief 'sought is an injunction against a book 

li _ 

iiprotected by the First Amendment. In Rosemont Enterprise s, 
|| supra . this Court followed earlier New York State Court 
ijdecisions in Pocket Books. Inc, y. Dell Publishing Co^. 49 
liMisc, 2d 252, 256. 267 N.Y.S. 2d 269, 273 (1966) and 

|l 

liEstate of H emingway y. Random House , 49 Misc. 2d 726, 268 
il“ " 

li N.Y.S. 2d 531, affirraed without opinion 25 A.D. 2d 719, 269 

li 

jiN.Y.S. 2d 366 (1966) that moyants for a preliminary injunc- 

'i ■ j- 

Ijtion inyolying books are held to an even aore dr as tlc | 
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i standard than that Imposed on movants where the subject 


.! 

Latter does not enjoy First Amendment protection. In the 


li^ords of the Hemingway case as ąuoted in Rosemenjt, such 


relief would not be granted in the absence of "a showing by 


lithe movant of a right, both legał and factual, in most 


|unequivocal terms". The surmises and conjectures of the 


Icourt below combined with its ignoring of appellants’ 

t 


! contrary showing hardly meets that description. 


POINT II 


THE COURT BELOW ABUSED ITS DISCRETION 
by granting a PRELIMINARY INJUNCTION 


Over the years well settled criteria have been 


established for the grant or decline of a preliminary injunc-| 


tion. These criteria were largely overlooked by Judge Owen 


iin his grant of appellees* raotion. For example, additional 


lidefendant - appellant Prentice-Hall is a large publicly held 


Corporation with net assets in excess of $100,000,000 


(Berger affidavlt, paragraph 15, JA 


), Neither 


Judge Owen nor the appellees have demonstrated why monetary 


Idamages would not suffice to recompense them for any proven 


idamage. In similar cases, particularly those involving boois,. 


i 
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'the Court has polnted to such factor In denylng Injnnctlye 

I 

'relief, Rosemont Enterprises. Inc^ v. Random Hous e, su£rą, 
at 311; Life Musie. Inc. v. Wonderla nd Musie Co., 241 F. 
Supp. 653, 657 (S.D.N.Y. 1965); McGrav?-Hill, I.n_ę^ v. Worth 
Publishers. mc. , supra . at 422; Meerojęol v. Ni^. 361 

;1 

• F, Supp. 1063, 1070 (S.D.N.Y, 1973). 

ii This failure is even morę crucial in light of the 

I- 

'fact that the allegedly infringed book, the third edition 
of MCK, is no longer being distributed. Instead, appellees 
are distributing the fourth edition described by an officer 
'of Harper & Row as "completely up to datę and brand new 
book and the so-called (sic) similarity between it and 

i' 

Sutton-Smith was dissipated” (Berger affidavit, paragraph 


,14 and Exhibit "1", JA 


), In contrast to 


their failure to establish their need for injunctive relief, 
appellees- movlng papers do establish the irreparable Injury 
now being inflicted upon appellants by the grant of injunc- 
||ttve relief. They point out how this injunction is coming 
iinto effect at the beginning of the peak sales period for 

•'college textbooks. ' 

,1 Amazingly enough, Judge Owen in a footnote 

li ) reiterates the statement in appellees’ papers 
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below; 

"In normal practice, once a text is adopted 
by a professor for his course, he continues i 

• •* Its use ftrr a nuraber of years, being unwilling 

to revise the teaching notes for his course 

to dovetail with a different text." 
**..*- 

But neither Judge Owen nor appellees explain how this fact j 

» • ^ »t t 

can Justify a preliminary injunction in light of the 
necessary conclusion that if a preliminary injunction is | 

improperly granted, it would affect the sales of the Sutton- | 

! I 

Smith book not only during the enjoined period but for a 

number of subseąuent years. On the other hand, an erroneous 
denial of a preliminary injunction will have no effect in 
subseąuent years when the infringing book will have been 
enjoined but after a fuli and complete trial of the issues. 

In our discussion of the history of this liti- 
gation in A above, we have shown how appellees have waited 
14 months sińce the time they first learned of the possible 
claim; nine (9) months sińce they first presented the claim 
to Meredith and prepared their major exhibit in support of 
it; and stx (6) months sińce the action had been instituted, 
not by them but by Meredith,to move for a preliminary 
injunction and this less than a month before the trial. It 
Is well settled rule in copyright and other areas that such 
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a delay by itself defeats a motion for a temporary injunc 


Gianni Cereda Fabrics. Inc. v. Bazaar Fabrlcs, Inc 


335 F. Supp. 278 (S.D.N.Y. 1971); Irylng J. Dorfman 


309 F. Supp, 21 (S.D.N.Y. 1969) 


V. Borlan Industries. Inc 


Klauber Brothers. Inc. v. Lady Marlenę Brasslere Co 


Thomas Wilson Ł Co. v. Irylng J, 


iF. Supp. 806 (S.D.N.Y. 1968) 


Dorfaąn, Inc.. 286 F. Supp. 711 (S.D.N.Y. 1967) 


Judge Owen attempted to justlfy appellees’ tardl- 
Iness In three (3) ways. First, appellees supposedly madę 

I 

I 

jextenslye dlscoyerles of documentary and testlmonlal eyl- 

i 

dence In Aprll and May purportedly supportlng thelr con- 

itentlons. In fact, as noted at page 44 In appellees' brlef 

\ 

below, "they obtalned the releyant documents In the thlrd 


The so-called testlmonlal eyldence con^ 


week of March 


ij slsted of acknowledgments of documents by the wltness. 
Undeed. some of the alleged testlmonlal eyldence occurred 

‘i 

llafter the order to show cause brlnglng on the motion for a 

il- 

prellmlnary Injunctlon. Appellees do not explaln why they 

'i 

i had to walt an addltlonal two (2) months and then wlth 


ij Incomplete papers to brlng on a motion for a prellmlnary 
Injunctlon. Moreoyer, they Ignore the fact that thelr 

I 

I prlnclple eyldence, the chart of purported parallels, was 





1973, some nine (9) months before the 


motlon was madę. 

Second, Judge Owen contends that appellees’ 
tardlness is excused by the fact that the sale of textbooks 
for the 1974 - 1975 season might be sooner than in prior 
years because of the paper shortage. But that fact was 
probably known to appellees well before they moved. 

Thlrd, Judge Owen States the trial datę was in 


Jeopardy because of discovery problems. These discovery 
problems were, however, resolved successfully for appellees 
by the other branches of the motion brought on by the order 

such motlons wculd have the same 


to show cause. Obvlously, 
merit whsther or not accompanled by a motion for a prelim- 
inary injunction. On the contrary, Judge Owen’s reiteration 
in his interim decision and order of the June 10 


1974 datę 


further militates against the grant of a temporary injunc- 
tion. Why should an injunction be granted two (2) weeks 
before the trial on a necessarily incomplete record. This 
is particularly so where appellees’ own tardiness in seeking 
such relief denies thelr now asserted present urgent need 






l- 



CONCLUSION 


For all the reasons stated hereln, we respectfully 

ll 

isubmit that the preliminary injunctlon of the Court helów 

!i 

iibe reversed because it is based upon nietakes of law, 
iiimproper credlbility findings and constitutes an abuse of 


discretion 
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